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1. introduction

Staffordshire County Council as Highway Authority is responsible for the effective management of its road network to ensure the safe and undisrupted passage for all highway users. To do this we must ensure the:

· Proactively manage roads and traffic

· Co-ordinate and manage works and other activities on the road network

· Effectively use powers and sanctions over temporary works

· Apply civil enforcement powers for traffic contraventions

The Network Management Unit

The unit is primarily responsible for the co-ordination of temporary works and activities on the highway to ensure the least amount of disruption to highway users as required by Section 16 of the Traffic Management Act 2004. Section 16 of this Act (The Network Management Duty) places a legal duty on every local authority to manage its road network to secure expeditious movement of traffic on their own network and to facilitate traffic movement on other traffic authorities’ road networks. 

As well as this, the unit is also responsible for ensuring compliance with the New Roads and Street Works Act 1991 which includes:

· Section 59
- the duty to co-ordinate 

· Section 53
- the duty to maintain a ‘register’
The unit manages all access onto the highway which falls into two categories:

· Works and activities by those granted a statutory right to access the highway

· Private individuals who require a licence and/or permission to access the highway

As we are required to grant and control these activities to fulfil our primary objective, we are therefore responsible for also ensuring the Highway Authority meets other statutory duties such as:

· The safety of highway users

· Unobstructed passage on the highway

· Enforcement and legal action in cases of non compliance with relevant legislation

Changes to primary and secondary legislation brought about increased requirements to manage and co-ordinate but also introduced new enforcement powers, one of which was the introduction of Fixed Penalty Notices. 
This document provides details of the introduction and application of Fixed Penalty Notices by Staffordshire County Council. 

2. FIXED PENALTY NOTICE PROTOCOL

Rationale:
Under Part 3 of the New Roads and Street Works Act 1991, Section 95A with schedules 4A and 4B provides for certain offences to become “Fixed Penalty Notice” (FPN) offences. The principle of serving such a notice is to “offer a person the opportunity of discharging any liability to conviction for a fixed penalty offence by payment of a penalty” (Schedule 4B of NRSWA 1991). An offence may result in prosecution but can be discharged by payment of a penalty. 
The introduction and application of Fixed Penalty Notices provides the ability to improve the accuracy and timeliness of notice information submitted to Staffordshire County Council by all works promoters. This in turn allows the authority to ensure it records accurate information and provides greater ability to co-ordinate works and manage its highway assets.

The main strategic goal is the provision of accurate and timely data required to facilitate the coordination of works and assist in achieving the authority’s Network Management Duty. (JAG Good Practice Advice Note).

In summary, the key objectives of the FPN system are to:

· ensure accurate and timely notice data;

· improve the coordination of works;

· improve the management of assets through accurate identification of works;

· provide accurate historic records of accountability for works 

· improve data quality for all works promoters; and

· contribute to the aim of the Traffic Management Act 2004 – minimising disruption arising from works.

Staffordshire County Council has developed this protocol in line with the JAG Good Practice Advice Note to demonstrate reasonableness and to outline the operational practices to be applied in assessing whether a Fixed Penalty Notice (FPN) should be given when an offence has been identified and for the giving and monitoring of FPNs.

 Legal Framework:

The Highways Act 1980, Traffic Management Act 2004, New Roads and Street Works Act 1991, The Street Works (Fixed Penalty) (England) Regulations 2007, Road Traffic (Temporary restrictions) Act 1991, JAG Good Practice Advice Note 2008, Equal Rights and Anti Discrimination Legislation, The Human Rights Act 1998, Data Protection Act 1998, any other relevant legislation, regulations, authoritative advice, guidelines and recommendations.
Fixed Penalty Notice Offence Codes and Descriptions:
The offences are set out in the Regulations and are listed in the table below:
	OFFENCE CODES AND DESCRIPTIONS

(By reference to the New Roads and Street Works Act 1991)

	CODE 
	OFFENCE 
	BRIEF DESCRIPTION 


	01
	An offence under s54 (5) 
	Failure to comply with duties under s54 (advance notice of certain works etc). 

	02
	An offence under s55 (5) 
	Beginning to execute works in contravention of s55 (notice of starting date). 

	03
	An offence under s55 (9) 
	Failure to give notice in accordance with s55 (8) (notice to be given on s55 notice ceasing to have effect) 

	04
	An offence under s57 (4)
	Failure to give notice in accordance with s57 (notice of emergency works)

	05
	An offence under s70 (6) consisting of a failure to comply with a subsection (3) or (4A)
	Failure to comply with requirements to give notice of completion of reinstatement

	06
	An offence created by regulations made under s74 (7B)
	Failure to give notice required by regulations under s74 (charge for occupation of the highway where works are unreasonably delayed)

	07
	An offence created by regulations made under s74A (11)
	Failure to give notice required by regulations under s74A (charge determined by reference to duration of works)


Scope:
Staffordshire County Council, with regard to the Joint Authorities Group (JAG) Fixed Penalty Notices Good Practice Advice Note, will endeavour to:

· Identify failure in notices and draw the works promoter’s attention to the failure and where appropriate allow the works promoter an opportunity to address these failings. 
· Apply the FPN scheme to works promoters to further drive improvement of data quality.
· Take appropriate prosecution for the original offence where the first two points above are considered ineffective or the FPN remains unpaid.

Staffordshire County Council commits to monitor, produce and publish reports for all works promoters, including Staffordshire County Council, on a regular basis, on data accuracy and timeliness.
Enforcement Options:
There may be occasions where officers need to deviate from standard procedures and in certain cases prosecution may take place without prior warning where there is potential for the most disruption to the road network, its Network Management Duty or coordination duty or where the FPN scheme has been shown to have failed in previous situations. 
Staffordshire County Council may give consideration to the following enforcement options available to them.
a) Take no action.
b) Advise - Staffordshire County Council may choose not to give an FPN, but record the failure to comply by a Works Notice and request the works promoter to resolve the problem by way of an error correction. (See error correction guidance set out in 8.3.16 of the Code)
c) Issue FPN - where offers of advice by the authority have failed to achieve improved levels of notice data accuracy and timeliness or where it is deemed by Staffordshire County Council, to be of the most benefit. Refer Annex A – JAG Good Practice Advice Note:- Staffordshire County Council will collect and document evidence to support the issue of an FPN for prosecution. Should the works promoter choose not to discharge any liability to conviction and the FPN remains unpaid then prosecution for the original offence will be sought.
d) Prosecute – proceedings will commence within six months from commission of the offence in accordance with Section 127 of the Magistrate’s Court Act 1980.
Issuing and Monitoring FPNs:
The Network Manager and named FPN officer will be responsible for the process and monitoring of FPNs in accordance with the regulations. All actions will be recorded on the FPN database so that the current status of each offence is easily identifiable.
Wherever possible a FPN will be issued electronically through EToN/EXOR. If a works promoter is unable to receive a FPN electronically a paper copy will be sent.
An FPN given after 4.30pm will be deemed to have been given on the next working day.
The fixed penalty is £120 and is required to be paid within 36 days of the issue of the notice. If paid within the discount period of 29 days the fee is discounted to £80.
Payments will be monitored to ensure payments are made within the prescribed timescales including discounted periods. Any incorrect payment received will be returned and the Promoter informed. Authorised officers will liaise with the works promoter in instances where payment appears not to have been made.
Prosecution will be sought in respect of the original offence should the works promoter choose not to discharge any liability to conviction and the FPN remains unpaid or the local authority decide the seriousness of the infringement warrants immediate prosecution or the previous history, status or circumstances of the alleged offender warrants immediate prosecution.
Staffordshire County Council Joint Financial Unit will be informed not to accept payment against the FPN where prosecution is to be instigated. 
Should an FPN be withdrawn, this action and justification will be recorded within the FPN database.
Any decision relating to any formal representation will be entered into the FPN database.

Representation:
If a works promoter believes that a FPN should not have been given and is unable to resolve the matter informally with the person who gave the FPN (named on the FPN as the authorised officer), the regulations allow them to make a representation. 
Promoters are encouraged initially to have informal discussions with the authorised officer. If these informal discussions cannot resolve the position the promoter should make a written representation. 
Formal representations must be made to the Authorised Officer, who will be the officer nominated on each FPN as the person responsible for considering representations. Such representations must be made in writing to the Network Manager.
Please see Section 4 of this document for full contact information.

The Network Manager may decide that: 

a) An offence was not committed, the FPN should not have been given or was issued in error. In this case, the FPN will be withdrawn and a notice of withdrawal will be sent through EToN. Any payments made in respect of the incorrect issue of the FPN will be refunded. In cases where an error issuing the FPN has occurred, Staffordshire County Council may consider giving another FPN containing the correct information.

b) The FPN was legitimate and the penalty remains to be paid. Staffordshire County Council may consider extending the full payment period while a representation is being considered. Regulations do not permit the discounted payment period to be extended. 

Financial Arrangements:
Staffordshire County Council Network Management Unit accepts the following payment: 
· electronic payment using the Bankers Automated Clearing Services ("BACS")

· by post

· in person or

· by telephone
Payment must either be accompanied by a list of the relevant FPN numbers and the amount being paid against each (discounted or full) or in the case of BACS payment such a list should be provided separately. This applies whichever form of payment is used.

Non-Payment of Fixed Penalty Notices:
Prosecution will be sought in respect of the original offence should the works promoter choose not to discharge any liability to conviction and the FPN.

Staffordshire County Council Joint Financial Unit will be informed not to accept payment against the FPN where prosecution is to be instigated.

Reporting & Review:
Staffordshire County Council will report to work promoters regularly on the accuracy and timeliness of data received for notices relating to our network.
Reports will be developed and issued to assist with identification of notice offences enabling the industry to review any action that may be taken to improve data accuracy and timeliness.
Staffordshire County Council will report their findings on a regional basis through discussions at the regional Highway Authorities and Utilities Committee (WMHAUC) and will present a full annual report to HAUC (UK).
3. PROCESS MAP
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4. contact information 

If you wish to contact Staffordshire County Council to discuss:

· this Fixed Penalty Notices Protocol, 

· our operational processes,
· performance assessments, or

· formal challenges to a Fixed Penalty Notice 

Please contact:

Highway Network Management Unit

Staffordshire County Council

Riverway 

Stafford

ST16 3TJ
Becky Fuller – Network Manager
Tel.: 01785 276673

Fax: 01785 854037

Email: becky.fuller@staffordshire.gov.uk
Further contact details will be provided shortly but in the absence of the Network Manager, please contact:
Caroline White – Co-ordinator

Tel.: 01785 276784
Fax: 01785 854037
Email: caroline.white@staffordshire.gov.uk
The Network Management Team work to customer service principles and we aim to provide a friendly, open and honest service with timely responses to customer enquiries. We welcome all feedback on our service as it helps us to evaluate our performance. A Customer Feedback Form is available on request and responses are reviewed by the Network Manager. 



5. FURTHER INFORMATION
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6. Fixed Penalty Notice Proforma
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